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DEADLINE D10 SUBMISSION 

 

I am an independent scientist and environmental consultant, working at the intersection of science, 

policy, and law, particularly relating to ecology and climate change.  I work as a consultancy called 

Climate Emergency Policy and Planning (CEPP).   

 

In so far as the facts in this statement are within my knowledge, they are true.  In so far as the 

facts in this statement are not within my direct knowledge, they are true to the best of my 

knowledge and belief.  

 

SUMMARY 

 

In its response to interested parties at D9, the applicant is in denial that the application contains no 

cumulative assessment of carbon emissions.  This was spelt out at REP8-029 but the applicant has 

not seriously engaged with the issue in their D9 response.  

 

Further, the applicant’s response to interested parties at D9 refers to a recent decision by the SoS on 

the M54-M6 scheme, and the applicant seek to draw support from it.  Both the applicant on the A57 

examination, and the SoS decision on the M54-M6 scheme, make the assumption that the Net Zero 

Strategy will inevitably deliver its objectives.  However, the Net Zero Strategy is currently under 

legal challenge in a case which has permission for full Judicial Review on the basis that Net Zero 

Strategy does not demonstrate that it is designed to secure its objectives (which are to meet the 

budgets and targets in the Climate Change Act).  Therefore it is premature to rely on the proposition 

that the NZS will inevitably meet its objectives within the planning examination of the A57 scheme.   

 

The proposition expands to six propositions relating to the NZS, TDP and NDC, each of which it is 

premature to rely upon.  These propositions all fall on the basis that the Government has not 

demonstrated that the NZS will meet its objectives.  The consequence for the A57 scheme is that 

issue such as the significance of the carbon emissions associated with the scheme cannot be 

determined as it is not inevitable that the NZS will deliver UK carbon budgets.  

 

The issues are on top of the existing legitimacy issues with the Environment Statement which I have 

identified.  These are that no cumulative carbon assessment has been made, and that the solus 

carbon assessment is based upon the wrong quantification which is an underestimate of the 

emissions.  
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I have been pleased to join with other interested parties in writing to the ExA at D10 to ask the ExA 

for the traffic model be independently assessed, including a full WebTAG compliant Transport 

Appraisal, and, once done, an assessment of the scheme’s carbon emissions that meets legal, policy 

and guidance requirements.  As I have previously stated, the volume of work involved requires that 

the examination is suspended under EIA Regulation 20.   

 

It is my firm view that this step is required to make the Environmental Statement legitimate, such 

that the SoS can be satisfied that the material provided by the Applicant is sufficient for him to 

reach a reasoned conclusion on the significant effects of the proposed development on the 

environment, and that it meets legal, guidance and policy requirements.    
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1 INTRODUCTION 

 

1.1 Deadline 10 (D10) 

 

1 This is my submission for Deadline 10 which responds to “9.79 Applicant's comments on 

Deadline 8 submissions [REP9-027].  

 

2 The applicant relies upon the recent decision letter by the SoS on M54-M6 scheme (decision 

letter referred to here as M54-M6-DL) and draws comparisons to the A57 scheme.  Therefore, 

it is necessary to comment on that decision. 

 

3 As background to commenting on M54-M6-DL, it is also necessary provide background on 

the current legal challenge to the Government, now with permission to proceed to a full 

Judicial Review hearing, against the Net Zero Strategy.  

 

2 LEGAL CHALLENGE TO THE NET ZERO STRATEGY 

 

2.1 Propositions of success 

 

4 Before providing some background on the legal challenge to the Net Zero Strategy, I need to 

outline a number of propositions which occur in the Applicant’s submissions to the 

examination.  These are propositions or assertions which are unevidenced, but made as if they 

are a truth.  In other words, each of these propositions, when invoked by the applicant, is no 

more than a statement of blind faith.    

 

2.2 Proposition 1: the “overarching assertion of NZS success”  

 

5 The applicant frequently uses proposition 1 (the “overarching assertion of NZS success”) that 

the existence of the Net Zero Strategy document will ensure that national carbon budgets and 

targets are met, irrespective of what carbon increases are made in the transport sector by road 

schemes.  This assertion amounts to saying “because a policy document has been published 

and exists, future carbon budgets and targets will inevitably be achieved”.  

 

6 For example at REP9-027/8.10.5, the applicant states: 

 

“The carbon budgets are supported by the policy commitments in the Net Zero 

Strategy which add further detail as to how the carbon budget and NDC will be 

achieved.”  (emphasis added) 

 

2.3 Proposition 2: scheme specific “subsidiary assertion of NZS success” 

   

7 A further proposition (a scheme specific “subsidiary assertion of NZS success”) follows from 

the overarching assertion.  It follows because if, inevitably, the NZS “will be achieved”, the 

scheme itself will not affect the UK’s ability to meet the NZS delivery pathway (or the other 

associated targets like 68% reduction in emission by 2030 from 1990 levels in the NDC).   

For example, at REP9-027/12.6.2 
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“The Net Zero Strategy was published after the DCO was submitted, however 

National Highways has submitted responses during the examination that 

demonstrates that the Scheme does comply with this policy, as it will not affect the 

UK’s ability to meet the Net Zero Strategy delivery pathway or the carbon reduction 

targets required by NPSNN paragraph 5.18”.    

 

8 The overarching assertion that because the NZS exists, the delivery trajectories within it, will 

somehow, inevitably, one way or another, be met, and the subsidiary assertion that this means 

the scheme will not affect the UK’s ability to meet the Net Zero Strategy delivery pathway 

are both unevidenced and unsubstantiated.  Both are false.   

 

2.4 Related propositions: TDP and NDC 

 

9 There are related propositions for the TDP.  Proposition 3, the “overarching assertion of TDP 

success”, is the claim that because the TDP document exists, all the policies within it will be 

delivered, irrespective of what carbon increases are made in the transport sector by road 

schemes.  Proposition 4, the “subsidiary assertion of TDP success”: if, inevitably, the TDP 

will be achieved, the scheme itself will not affect the UK’s ability to meet the TDP.   

 

10 Proposition 5, the “overarching assertion of NDC success”, is the claim that because the NZS 

and TDP will be delivered, irrespective of what carbon increases are made in the transport 

sector by road schemes, the UK’s international commitment under the Paris agreement for 

2030 will also be inevitably met.   Proposition 6, the “subsidiary assertion of NDC success”: 

if, inevitably, the NDC will be achieved, the scheme itself will not affect the UK’s ability to 

meet the NDC and deliver to the international community.    

 

2.5 Proposition 1 and the NZS legal challenge 

 

11 Proposition 1, the “overarching assertion of NZS success”, is now subject to a Judicial 

Review where the idea that because a policy document has been published and exists, future 

carbon budgets and target will inevitably be achieved, is central to the legal challenge.  I now 

provide further details. 

 

2.6  NZS legal challenge: permission granted 

 

12 Three separate legal claims were made to the High Court by Friend of the Earth, ClientEarth 

and the Good Law Project, each seeking to challenge the publication on 19 October 2021 of 

the Net Zero Strategy Build Back Greener by the Secretary of State for Business, Energy and 

Industrial Strategy, in purported compliance with his duties under sections 13 and 14 of the 

Climate Change Act 2008.    

 

13 At the application for permission to apply for judicial review (CPR 54.11, 54.12), the 

Honourable Mr Justice Cotter granted permission (on March 1st 2022) to apply for judicial 

review and observed “the grounds advanced in this claim are arguable, with a realistic 

prospect of success, and merit investigation at a full hearing”.  The three cases are to be 
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rolled into one hearing expected to take place in Autumn/Winter 2022.  The permission 

judgment is given in Appendix A.   

 

2.7 NZS legal challenge: relevant grounds claimed 

 

14 The Friends of the Earth press release on 2nd March (provided at Appendix B) gives their 

Ground 1 as: 

 

“Ground 1 – BEIS failed to include in the NZS the basic information required to 

give effect to section 14 of the CCA, including: the basis for concluding that the 

proposals and policies would meet the carbon budgets; a quantified estimate for 

emissions reductions from each proposal and policy; and, the relevant timescales for 

their implementation and effect.” (underline emphasis added) 

 

15 Good Law Project (GLP) have provided their Pre-action protocol (“PAP”) letter of 22nd 

December 2021 on-line, and read-only (meaning that it is not easily reproducible).  It is best 

that the full letter is read at 

  

However, some highlighted screen clip sections have been provided in Appendix C, for 

additional reference.  Key paragraphs are PAP/7 and PAP/16 which I transcribe sections of 

here: 

 

“However, as explained further below, the Strategy is unlawful because it does not 

discharge the Secretary of State’s duties under ss 13 and 14.  That is because it does 

not set out policies and proposals for meeting the CB6.  Rather it identifies the 

pathway that UK emissions will need to be on to meet the CB6 and then sets out a 

series of actions that will need to happen for that to occur, but does not present a set 

of policies or proposals that have been designed so as to bring about the change 

which will be necessary to meet the CB6.  Merely listing ambitions and discussing 

possible pathways does not meet the duties under ss. 13 and 14.”  

 

“Nonetheless, for the Secretary of State to be able lawfully to conclude that the 

proposals and policies will enable the carbon budgets to be met, he must assess 

their collective effect on GHG emissions, and assure himself that they will (on his 

best estimates) bring about the necessary reductions.  There is no indication in the 

Strategy that such an assessment has been made of the proposals and the policies 

it contains.”  (bold emphasis added) 
 

16 The relevance to the applicant and the A57 scheme is that it is the “collective effect on GHG 

emissions” of the proposals and policies in the NZS which the applicant frequently relies upon 

(eg: at REP9-027/8.10.5) to make their overarching assertion (proposition 1) that because the 

NZS exists, the delivery trajectories within it, and UK carbon budgets and targets, will 

somehow, one way or another, be met.  The proposition 2 subsidiary assertion which is that 

the scheme will not affect the UK’s ability to meet the Net Zero Strategy delivery pathway 

relies upon the first overarching assertion.  If the overarching assertion is unproven, or false as 
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effectively contended by the claimants in the NZS case, then there is no way of knowing if the 

subsidiary assertion is true.  

 

17 Therefore, the basis of the overarching assertion, and therefore also the subsidiary, scheme 

specific, assertion, is now under legal challenge.  And the Court has said that the case merits 

investigation at a full JR hearing.  If the scheme’s timetable proceeds as currently planned, 

with the ExA’s recommendation report due around August 16th 2022, then the outcome of the 

NZS legal case will be unknown.  I respectfully suggest that, in this situation, that it 

would be premature for the ExA to give weight to both the Applicant’s overarching 

assertion and subsidiary assertion with respect to the NZS (propositions 1 and 2), and by 

implication, the same assertions for the TDP and NDC (propositions 3, 4, 5 and 6).   

 

3 TRANSPORT DECARBONISATION PLAN 

 

18 The same shortcomings apply to the Transport Decarbonisation Plan.  Despite the NZS’ lack 

of quantification of policies, and any evidence that it is designed to secure the carbon budgets, 

the NZS does, at least, provides a refinement of the TDP trajectory (annual lower and upper 

bound carbon reductions for every year from 2020 to 2037 were given at REP9-038/10 based 

upon the government spreadsheet).  The TDP is a vaguer document than even the NZS in 

terms of carbon quantification and validation of the policies within it.  As I have previously 

pointed out, NZS Figure 21 is a refinement of TDP Figure 2 [REP8-029/29], and there is also 

linkage between the TDP policies and the NZS in this sense.     

 

19 In the same way, that the applicant makes the overarching assertion and subsidiary assertion 

for the NZS, it does so for the TDP too. That is, the applicant frequently makes the assertion 

(the “overarching assertion of TDP success”) that the existence of the TDP will ensure that 

national carbon budgets and targets are met, irrespective of what carbon increases are made in 

the transport sector by road schemes. And, the scheme specific “subsidiary assertion of TDP 

success”, based on this is that because the TDP will inevitably be achieved, the scheme itself 

will not affect the UK’s ability to meet the TDP delivery trajectory (or the other associated 

carbon targets like 68% reduction in emission by 2030 from 1990 levels in the NDC).    

 

For example, REP9-027/9.79.24, the applicant states: 

 

“Furthermore, the net GHG emissions are not significant and are small when 

compared to the UK carbon budgets, as over time it is the commitments within the 

TDP that will ensure that operational emissions are reduced.”  (emphasis added) 

 

It is worth noting that the applicant’s statement is vague and does not give any proof or 

quantification of the emissions reduction.   

 

20 It is also worth noting that the applicant says nothing about how the scheme would contribute 

to achieving the TDP, only these quotes in REP9-027 provide any narrative on the necessary 

policies.  And, from the quotes, the scheme and the TDP are clearly considered as existing in 

disjointed policy spaces: the scheme is black-box doing one thing (including increasing 
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emissions) whilst the TDP is another black-box doing something different (trying to reduce 

emissions).   

 

“The TDP intends to cut traffic growth through other measures, such as those to 

improve walking and cycling infrastructure and behavioural changes to facilitate a 

modal shift.” (REP9-027 8.10.5, 9.79.50)  

 

“The Transport Decarbonisation Plan (TDP) also commits to accelerating the 

rollout of electric vehicles and EV infrastructure such as charging points. In the 

TDP the Government is relying heavily on new fuels and technology to meet its 

ambition.” (REP9-027 8.10.3) 

 

21 I note the applicant does refer to its response to ExQ2/8.8 in REP6-017 on encouraging active 

travel.  However, this is not about how the scheme itself would contribute to the TDP (it 

increases emissions, and does not contribute to the TDP), but how some add-ons, helpful but 

relatively tokenistic, may be provided.  Most of these would be expected anyway, like 

replacement connections for footpaths severed by the scheme.  

 

4 NATIONAL DETERMINED CONTRIBUTION (NDC) 

 

22 At REP9-027/8.10.5, the applicant makes this statement: 

 

“The comparison against carbon budgets in the ES is appropriate as these are the 

only legislated carbon targets. The carbon budgets are supported by the policy 

commitments in the Net Zero Strategy which add further detail as to how the carbon 

budget and NDC will be achieved.”  (emphasis added) 

 

23 The statement effectively combines propositions 1 and 5 as a statement of blind faith. When 

applied to the scheme itself, propositions 2 and 6 are also claimed.  

 

24 However, as stated, the NDC depends upon the NZS being successfully delivered, and the 

Government have not demonstrated that the NZS is designed to secure its objectives, as being 

challenged in the NZS legal case.   

 

25 In summary, the government has not provided the quantified evidence that either the TDP or 

the NZS are designed to secure delivery of their carbon reduction objectives, nor the UK 

international obligations under its NDC and the Paris Agreement.    
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5 DECISION ON M54-M6 SCHEME 

 

26 In REP9-027, the applicant relies upon the recent decision by the SoS on M54-M6 scheme 

(M54-M6-DL) and draws comparisons to the A57 scheme. 

 

27 I make some preliminary without prejudice comments on this below. 

 

5.1 Illegitimate reliance on the inevitable success of the TDP and the NZS (Propositions 1, 2, 3, 

and 4) 

 

28 At M54-M6-DL/31, the Secretary of State declares the “background” against which the 

Secretary of State has considered the Proposed Development: 
 

“The Secretary of State considers that the majority of operational emissions related 

to the scheme result from vehicle usage and that the Transport Decarbonisation 

Plan includes a range of non-planning policies which will help to reduce carbon 

emissions over the transport network as a whole over time (including polices to 

decarbonise vehicles and radically reduce vehicle emissions) and help to ensure that 

carbon reduction commitments are met. Beyond transport, Government’s wider 

policies around net zero such as ’The Net Zero Strategy: Build Back Greener’ (“Net 

Zero Strategy”), published by Government in October 2021 sets out policies and 

proposals for decarbonising all sectors of the UK economy to meet the net zero 

target by 2050. It is against this background that the Secretary of State has 

considered the Proposed Development.” (underline emphasis added) 

 

29 It is clear from this statement, the SoS is predicating his decision on the basis of both 

overarching assertion and subsidiary assertion of success for both the TDP and NZS.  

However, it remains to be tested in Court whether the overarching assertion for NZS success 

is legitimate.  I believe that it is not legitimate.   

 

30 If the overarching assertion for NZS success is not legitimate, then the overarching assertion 

for the TDP success can not be legitimate either.  And the subsidiary scheme-specific 

assertions for the NZS and TDP are also not legitimate as a consequence.    

 

31 It would be premature to make any reliance on overarching or subsidiary assertions of success 

for the NZS and TDP on the A57 scheme.   

 

5.2 Illegitimate reliance on the inevitable success of meeting the UK NDC (Propositions 5 and 

6) 

 

32 At M54-M6-DL/37, the Secretary of State extends the overarching assertion of NZS success 

to an assertion of inevitable success in the UK meeting its NDC target of 68% carbon 

emissions reduction by 2030 compared to 1990:   

 

“With regard to the Paris Agreement, the UK announced its Nationally Determined 

Contribution (“NDC”) in December 2020. NDCs are commitments made by the 
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Parties (including the UK) under the Paris Agreement. Each Party’s NDC shows 

how it intends to reduce its greenhouse gas emissions to meet the temperature goal 

of the Paris Agreement. The UK’s NDC commits it to reduce net GHG emissions by 

at least 68% by 2030 compared to 1990. This represents an increase of ambition on 

the fifth carbon budget, which covers the period 2028-2032. The Net Zero Strategy: 

Build Back Greener, published by Government in October 2021, sets out how the UK 

will therefore need to overachieve on the fifth carbon budget to meet its international 

climate targets and stay on track for the sixth carbon budget. This strategy sets out 

the action Government will take to keep the UK on track for meeting the UK’s 

carbon budgets and 2030 NDC and establishes the UK’s longer-term pathway 

towards net zero by 2050. The Secretary of State is content that consenting the 

Proposed Development will not impact on the delivery of this strategy and will not 

lead to a breach of the UK’s international obligations in relation to the Paris 

Agreement or any domestic enactments or duties.” (emphasis added) 

 

As the assertion of the inevitable success in the UK meeting its NDC target of 68% carbon 

emissions reduction by 2030 compared to 1990 is based upon the overarching assertion of 

NZS success which is illegitimate, it too is illegitimate.  From the evidence that the 

Government has made available, it is clear that the delivery of the NZS is not secured, 

and therefore, neither is the delivery of the NDC secured.  

 

33 The bolded statements “stay on track” and “keep the UK on track” are perplexing as they do 

not agree with the assessment of the Government’s advisors the Climate Change Committee 

who have advised that the UK is “off track” for meeting the 4th, 5th and 6th carbon budgets 

(see Appendix D).   

 

34 The applicant quotes M54-M6-DL/37 at REP9-027/8.10.4 and goes on to say at 8.10.5: 

 

“The comparison against carbon budgets in the ES is appropriate as these are the only 

legislated carbon targets. The carbon budgets are supported by the policy 

commitments in the Net Zero Strategy which add further detail as to how the carbon 

budget and NDC will be achieved. However, the indicative pathways for sectors in the 

Net Zero Strategy are not targets.”  (underline emphasis added) 

 

Notwithstanding whether the NZS provides sectorial targets or not, the underlined sentence 

is just another formulation of the overarching assertion of NZS success.  This is under 

Judicial Review, and I do not accept that it is legitimate.  The applicant uses the underlined 

sentence to support making their comparison against national economy-wide carbon 

budgets.  The fact that the Government has not demonstrated that the NZS objectives will be 

secured, means that the assessment comparison can not be trusted either.    
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5.3 Negative weight for increasing carbon emissions in the planning balance 

   

35 The applicant has relied upon M54-M6-DL/54 in responding to parties in REP9-027.  For 

example at REP9-027/9.79.19, the applicant states: 

 

“The M54 Road Link Decision Letter concludes at paragraph 54: 

 

Given that the scheme will increase carbon emissions, it is given negative 

weight in the planning balance. However, the Secretary of State considers that 

weight also needs to be given to the Transport Decarbonisation Plan that will 

mean operational emissions reduce over time and that in relation to climate 

change adaption the Proposed Development attracts positive weight in the 

planning balance. 

 

The Applicant considers this to be relevant to this DCO application as the Scheme is 

comparable to the M54 Road Link, and the approach to the assessment (including the 

cumulative assessment) is consistent.” (underline emphasis added) 

 

36 There are a number of issues with this. First, as above the SoS has already declared at M54-

M6-DL/31, the background for the decision, and as in the previous section, the SoS is 

assuming the overarching assertion of success for the NZS and for the TDP (ie: Propositions 

1, 2 3, and 4).  I do not agree that these assertions are legitimate.   

 

Second, the SoS then claims that weight needs to be given to the TDP.  However, in terms of 

meeting national carbon budgets and targets, the Government have not demonstrated the 

overarching assertion of success for the TDP or NZS.  Therefore, no weight can be given to 

the TDP against the negative impact of increasing emissions.      

 

Third, the SoS claims positive weight should be given to climate adaptation.  However, 

greenhouse gas emissions and the vulnerability of the project to climate change are specified 

as two distinct environmental factors, or receptors in the EIA Regulations (eg: see EIA 

Regulation Schedule 4 (4) and Schedule 4 (5)(f)).  Therefore they are not transmutable 

environmental factors.   

 

The seriousness of the negative weight of increasing carbon emissions can only be balanced 

against full security in delivering the carbon budgets and targets.  However, neither the NZS 

or TDP has been quantitatively demonstrated to be designed to secure the carbon budgets and 

targets.  Failure to meet carbon budgets and targets cannot be balanced by the notion, even if 

true, that the particular scheme may be slightly more robust against the physical impacts of 

climate change.   

  

37 The result of this is that the A57 scheme will increase emissions, and this has negative weight 

in the planning balance.  There is currently no legitimate way to demonstrate positive 

planning weight for carbon emissions.    
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5.4 IEMA guidance 

 

38 M54-M6-DL/32-35 discuss the latest IEMA guidance.  There are a number of issues. 

 

39 Just as the applicant selectively quotes IEMA, the SoS does so too.  The IEMA guidance at 

section 6.4 on “Contextualising a project’s carbon footprint” has been ignored.  As I describe 

at REP8-029/4.1, IEMA say 1) assessment of a project’s carbon emissions against the carbon 

budget for the entire UK economy is only a starting point of limited value 2) local policies 

and budgets and targets should be used.  This latter point is also in line with the EIA guidance 

(which itself is material guidance to the NN NPS as the NN NPS invokes the EIA 

Regulations) [REP9-038/2.3].  

 

The SoS decision at M54-M6-DL does not identify that local and regional assessment of 

carbon emissions has not been done, and therefore that the Application for that scheme is not 

consistent with the IEMA guidance. 

 

40  M54-M6-DL/33 correctly quotes the IEMA guidance with respect to “significance” that “that 

GHG emissions have a combined environmental effect that is approaching a scientifically defined 

environmental limit and as such any GHG emission or reductions in these might be considered 

significant.”  However, the SoS then does not take the logical step that this statement from 

IEMA implies that securing the delivery of the NZS, TDP and NDC are vital.  Simply we are 

near to the limit of carbon emissions which may be generated (the “remaining global carbon 

budget” in the scientific jargon).  Instead the SoS assumes propositions 1-6, and therefore 

concludes that GHG emissions from the project are not significant.  However, as propositions 

1 -6 are false, the conclusion cannot depend upon them and is also false.  

 

41 At REP9-027/8.8.4, the applicant states with respect to M54-M6-DL/32-35:   

 

“The Applicant considers this to be relevant to this DCO application as the 

Scheme is comparable to the M54 to M6 and the approach to the assessment 

(including the cumulative assessment) is consistent, including accounting for 

construction and operational greenhouse gases and making comparison to UK 

carbon budgets in line with the NSPNN. The conclusion of our assessment is 

that the Scheme’s contribution to overall carbon levels is very low and that its 

contribution will not have a material impact on the ability of Government to meet 

its legally binding carbon reduction targets.” (underline emphasis added) 

 

42 Note, I do not accept that a cumulative assessment has been made (see later on the applicant’s 

denial concerning this vital issue).  

 

43 As above, the underlined conclusion for the A57 scheme is premised on M54-M6-DL/32-35 

in which the IEMA guidance has been selectively quoted, and IEMA advice for local and 

regional assessment ignored, and on propositions 1-6.  The applicant’s conclusion can not 

therefore be accepted.    
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6 APPLICANT’S RESPONSE TO CEPP IN REP9-027 

 

6.1 Applicant is in denial about there being no cumulative carbon assessment  

 

44 At REP9-029/8.13 and 8.14, the applicant makes a response to section 7 of my REP8-029.  

Section 7 comprises bullet points 47-106 (ie 60 bullet points) and provides a detailed and 

structured response to the applicant’s REP5-026.  At 8.14.1, the applicant makes a response to 

the preceding bullets 40-46, and at 8.14.2 refers back to previous documents from the 

applicant. At 8.14.3, the applicant then jumps to the 10 questions posed at paragraph 97 about 

the so-called sensitivity test.  Essentially, the applicant makes no engagement with bullet 

points 47-96.  

  

45 Put simply, the applicant has not provided any meaningful response to bullets 47-96, 

which cover the substance of my response in REP5-026 on there being no cumulative 

carbon assessment by the applicant.  Crucially, the applicant has not responded to 

sections 7.1, 7.2, 7.3, 7.4, 7.5, 7.6, 7.7 and 7.8 which relate to whether the environmental 

statement includes a quantification and assessment of the cumulative carbon emissions 

of the scheme which is compliant with the EIA Regulations.   

 

46 As the applicant has not responded to these sections, I can only conclude that they are in 

denial that the environmental statement does not include a quantification and assessment of 

the cumulative carbon emissions of the scheme which is compliant with the EIA Regulations.   

 

6.2 Applicant is not engaging with arguments made 

   

47 In the response at REP9-027/8.12 to REP8-029/40-46, the applicant states at 8.12.4 that their 

method is supported by PINS Advice Note 17.  However, as above, the Applicant has totally 

failed to engage with REP8-029/75-81 where I show that Planning Inspectorate’s Advice 

Note 17 gives no support to the applicant’s claims in REP5-026, and accordingly the ExA 

should also inevitably conclude that no weight can be applied to the note in this context.   

 

48 At REP9-027/8.12.4, the applicant also refers to “cumulative traffic assessments”.  This is just 

a rephrase for the traffic model being “inherently cumulative” as used in REP5-026 and 

elsewhere.  The applicant has failed to engage with the question posed at REP8-029/51 about 

the following notion: 

 

‘If the traffic model contains all known road and land developments in the study 

area, then it follows that any combination of data, and any differentiation of that 

data (eg DS-DM), extracted from the traffic model must also be “inherently 

cumulative”.’  (typographical correction on original in red) 

 

49 By “cumulative traffic assessment”, the applicant means “all known road and land 

developments in the study area”.  My answer to is this notion is that it is false.  The 

applicant’s claims that it has done a cumulative carbon assessment which is EIA compliant is 

predicated on this notion always being true.  The applicant fails to respond on this point.  
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50 At REP9-027/8.12.4, the applicant says its approach “is consistent with other comparable 

DCO and EIA assessment”.  The issues with the applicant’s approach have only been put 

forward in the form in which I am putting them forward for approximately the last nine 

months.  That the applicant has not been challenged before nine months ago, does not make 

their approach right, it just means it has not previously been challenged in this form.  

 

51 At REP9-027/8.12.4, the applicant says its approach “.. is supported by PINS Advice Note 17 

and DMRB LA 104, which support cumulative traffic assessments, and are approaches that 

are recognised as an industry standards”.  I have dealt with PINS Advice Note 17 and 

“cumulative traffic assessments” above.  In terms of “industry standards”, I recognised the 

value in running traffic assessments with all known road and land-based development in them 

at REP8-029/7.5.  I referred to this model architecture in REP8-029 as performance 

orientated.  I then pointed out that a complementary “EIA Regs compliance oriented” 

architecture is required, for the correct solus quantification, and for the cumulative 

quantification of carbon emissions from the scheme in combination with other developments.   

 

52 Whilst I was sympathetic to professional sensitivities in REP8-029, I will now be more direct.  

I regret to say that the industry standards have not caught up with the requirements of 

quantifying and assessing carbon emissions.  For far too long, carbon emissions were seen as 

and treated as a sub-set of air quality (which they are not!).  Carbon emission quantification 

was added onto existing traffic models architecture without asking the question “is this the 

right approach for this environmental factor?”.   Continuing in denial of this will not help the 

applicant, nor the industry.  

   

53 The issue of DMRB and DMRB LA 104 remains.   

 

6.3 The applicant does not follow the DMRB 

 

54 DMRB LA 104 is clear how cumulative assessment should be done.  First it provides a 

definition of “cumulative effects” on page 7: 

 

“Impacts that result from incremental changes caused by other present or 

reasonably foreseeable actions together with the project. 

 

NOTE: For the purposes of this guidance, a cumulative impact can arise as the 

result of: 

 

a) the combined impact of a number of different environmental factors 

specific impacts from a single project on a single receptor/resource; 

and/or 

 

b) the combined impact of a number of different projects within the vicinity 

(in combination with the environmental impact assessment project) on a 

single receptor/resource.” (emphasis added) 

 

55 The receptor in question here is greenhouse gas emissions under EIA Regulations Schedule 4.   
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56 Then under the “Cumulative effects” section of DMRB LA 104: 

 

3.19 EIAs must include cumulative effects in accordance with the requirements of the 

EIA Directive 2014/52/EU [Ref 1.N]. 

 

3.20 Non-statutory environmental assessments shall include cumulative effects. 

 

3.21 Environmental assessments shall assess cumulative effects which include those 

from: 

1) a single project (e.g. numerous different effects impacting a single 

receptor); and 

 

2) different projects (together with the project being assessed). 

 

3.21.1 Cumulative effects should be assessed when the conclusions of individual 

environmental factor assessments have been reached and reported. 

 

3.21.2 The assessment of cumulative effects should report on: 

 

1) roads projects which have been confirmed for delivery over a similar 

timeframe; 

 

2) other development projects with valid planning permissions or consent 

orders, and for which EIA is a requirement; and 

 

3) proposals in adopted development plans with a clear identified 

programme for delivery. 

 

3.22 The assessment of cumulative effects shall: 

 

1) establish the zone of influence of the project together with other projects; 

 

2) establish a list of projects which have the potential to result in cumulative 

impacts; and 

 

3) obtain further information and detail on the list of identified projects to 

support further assessment.” 

 

57 It is quite clear from both the definition, and the summary definition at 3.21 that the meaning 

of the “different projects”, or cumulative quantification and assessment, is that the carbon 

emissions of all the relevant developments in the study area under 3.21.2 and 3.22 should be 

summed together.   

 

58 The applicant is correct that the architecture of its DS traffic model potentially provides this.  

The applicant is incorrect that its selected architecture for its DS-DM quantification, based 

on the outputs of this model, provides a cumulative quantification or assessment.  This is an 
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example of where the notion at REP8-029/51 does not hold true.  This has all been explained 

in REP8-029, sections 7.1, 7.2, 7.3, 7.4, 7.5, 7.6, 7.7 and 7.8 but the applicant has decided not 

to engage with the issue.  

 

59  In summary, the applicant has not followed DMRB LA 104, nor complied with it with 

respect to making an EIA Regulations compliant cumulative assessment of carbon emissions.  

The applicant has not only not followed its own industry guidance, it has also not met the 

legal requirements of the EIA Regulations.  

 

60 The applicant’s statement at REP9-027/8.12.4 is wrong on all counts as outlined above.   

 

61 These comments on DMRB are in addition to my comments at REP9-038/2.9 where I 

addressed the ExA’s question at EV-038/Item 6/g), and REP9-038/2.10 where I addressed the 

ExA’s question at EV-038/Item 6/h).  On the latter on how much weight can be given to the 

DMRB, there is now a preceding question “how will the applicant make their carbon 

assessment compliant with the DMRB LA 104 requirements for cumulative assessment?”.  

The DMRB is consistent with the NN NPS and the EIA regulations here.  The issue is that 

applicant complies with none of them.  

 

6.4 M54-M6-DL does not support the applicant 

 

62 At REP9-027/8.12.5, the applicant quotes M54-M6-DL/45-46.  The quoted paragraphs do not 

help the applicant.  They do not address the issues above of non-compliance with the DMRB, 

non-compliance with the EIA Regulations, no support from PINS Advice Note 17, and 

industry practice which need to be resolved.   

 

63 M54-M6-DL/45 starts: 

 

“The Secretary of State considers that as there is no single prescribed approach to 

assessing the cumulative impacts of carbon emissions, there are a number of ways 

such an assessment can acceptably be undertaken and that this does not necessarily 

need to be done at RIS level.”  (underline emphasis added) 

 

The applicant may seek comfort from the underlined sentence.  However, the point is that no 

cumulative carbon assessment has been done at all, so whether a prescribed approach has 

been followed is academic.  

 

64 The point made here is in addition to the general points in section 5 on how the M54-M6 

decision letter does not support the applicant’s case.   
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7 CONCLUSIONS 

. 

65 I have been pleased to join with other interested parties in writing to the ExA at D10 to ask 

the ExA for the traffic model be independently assessed, including a full WebTAG compliant 

Transport Appraisal, and, once done, an assessment of the scheme’s carbon emissions that 

meets legal, policy and guidance requirements.  As I have previously stated, the volume of 

work involved requires that the examination is suspended under EIA Regulation 20.   

 

66 It is my firm view that this step is required to make the Environmental Statement legitimate, 

such that the SoS can be satisfied that the material provided by the Applicant is sufficient for 

him to reach a reasoned conclusion on the significant effects of the proposed development on 

the environment, and that it meets legal, guidance and policy requirements.   

 

67 Otherwise, the scheme must be rejected on three grounds: 

 

• NH have not followed guidance and have failed to supply all the relevant and 

necessary information.  For carbon emissions, the critical issues have been outlined 

here and in my other referenced submissions.  

 

• From the data IPs have (as opposed to the modelling) the adverse effects of the 

scheme are very substantial and the benefits unproven. 

 

• Data that has been provided suggests a major adverse impact on Greater Manchester 

which has been minimised in the modelling due to the deliberate choices made. 

 

   

 

 

 

 

Dr Andrew Boswell,  

Climate Emergency Policy and Planning, May 5th, 2022 
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8 APPENDIX A: NET ZERO STRATEGY LEGAL CHALLENGE, PERMISSION 

ORDER, MARCH 1st 2022 

 

Supplied as separate document 

 

 

9 APPENDIX B: NET ZERO STRATEGY LEGAL CHALLENGE, FRIENDS OF THE 

EARTH BRIEFING, MARCH 2ND 2022 
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10 APPENDIX C: NET ZERO STRATEGY LEGAL CHALLENGE, KEY EXTRACTS, 
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